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COAL MINING AFFECTED WITH A PUBLIC INTEREST 

Every impartial lawyer who possesses any of the sportsman's instinct 
will be pleased to see that the Kansas Court of Industrial Relations Act 
has survived the first serious attack upon its constitutionality. To the 
casual observer it would seem that this interesting piece of legislation, 
so audacious as to be fairly picturesque, has about as much chance of 
ultimate escape from its enemies as the infidel bystander must have 
accorded to Daniel in the lion's den. Both coal operators and coal 
miners, with fingers itching for each other's throats, are bitter and 
persistent in their attacks, direct and indirect, upon the Act, which is 
as popular in the Kansas coal fields as a constable would have been at 
Donnybrook Fair. These attacks are supported by those engaged in 
other kinds of business subject to regulation under the Act, the manu- 
facturers of food and clothing supplies, and not a little aided by the 
gloomy prognostications of those excellent lawyers who are convinced 
that the rapidly expanding police power of the states is undermining 
the sacred guaranties of the Federal Constitution, and about to over- 
throw the constitutional government of the Union. At the same time, 
the third party in interest, the Public, from which the Act might expect 
aid and comfort, is much busied about other matters. 

In State v. Howat (1921, Kan.) 198 Pac. 686, decided in June last, 
the constitutionality of the Act was assailed on nearly a dozen grounds, 
but none of them were serious except the main charge that it attempted 
to subject to state regulation private business, thus imposing on those 
engaged in such business involuntary servitude, interfering with their 
personal liberty, and their freedom of contract, depriving them of their 
property without due process of law, and impairing the obligation of 
their contracts, in violation of the guaranties expressly given in the 
Federal Constitution. 

The case came up to the Supreme Court of the State on an appeal 
from an order of the district court, adjudging Alexander Howat, and 
other leaders of The Coal Miners' Union, guilty of contempt in 
calling a strike in the coal mines, contrary to an injunction issued under 
the provisions of the Act. While the Court found it easy to decide that 
the Act, in expressly recognizing the right of individual workmen to 
quit work at will, did not impose involuntary servitude by prohibiting 
a conspiracy to organize a strike with all its oppressive and coercive 
incidents, it found greater difficulty in justifying the broad regulatory 
provisions of the Act as a proper exercise of the State's reserved police 
power. 

The mere fact that the Act declared the production of fuel, and the 
manufacture of food supplies and of clothing, to be affected with a 
public interest and hence subject to state regulation, did not make them 
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so, 1 and this the court frankly admits. But a legislative declaration as 
to social and economic conditions upon which action is based should 
be respected by the courts, and it is well settled that the wisdom of a 
legislative policy adopted to meet such conditions in the interest of the 
public welfare is not a proper subject of judicial inquiry. 2 There 
seems little difficulty in holding that, under modern conditions, the busi- 
ness of mining coal, which was alone involved in the Howat Case, is 
affected with a public interest. If the business of insurance, 3 of irri- 
gation, 4 and of banking, 5 the use of trading stamps, 6 and even the erec- 
tion of bill boards 7 and the renting of houses, 8 is so affected with a 
public interest as to permit legislative regulation in the interest of the 
public, surely coal mining must be so affected. The public interest in 
the manufacture of food products and of clothing is not so manifest, 
but the court, in declaring them clothed with a public interest, seems to 
be well within the recent precedents. Indeed, with the rapid broaden- 
ing of the social basis of modern political philosophy, the statement of 
Judge Hough in the New York Emergency Rent Cases, 9 that, "It may 
be and has been asserted that any business is affected with a public 
interest as soon as the electorate become sufficiently interested in it to 
pass a regulatory statute," is not greatly exaggerated, although Judge 
Hough distinctly said it was not necessary to go so far in those cases. 

Once a public interest is granted, the right of the state to impose 
reasonable regulations is now settled beyond controversy, even though 
the result of such regulation is to restrict freedom of contract and per- 
sonal liberty, to deprive persons of their property without process of 
law or compensation, and even to impair the obligation of contracts. 
That is to say, the solemn guaranties of the Federal Constitution do not 
protect a person from the reasonable exercise of the state's police 
power, but only from its unreasonable exercise. No rule can be stated 
nor any line drawn which separates the reasonable exercise of the police 
power from that which is arbitrary and unreasonable. Mr. Justice 
Holmes, with his usual felicity of language, gives us the best statement 
of the matter : "With regard to the police power, as elsewhere in the 

1 Producers' Transportation Co. v. Ry. Comm. ( 1920) 251 U. S. 228, 40 Sup. 
Ct. 131; People, ex rel. Durham Realty Co., v. La Fetra, (1921) 230 N. Y. 429, 
130 N. E. 601. 

* Stock v. Hirsh (1921, U. S.) 41 Sup. Ct 458; People, ex rel. Durham Realty 
Co., v. La Fetra, supra. 

* German Alliance Ins. Co. v. Lewis (1914) 233 U. S. 389, 34 Sup. Ct 612. 

* Clark v. Nash (1905) 198 U. S. 361, 25 Sup. Ct 676. 

'Noble State Bank v. Haskell (1911) 219 U. S. 104, 31 Sup. Ct. 186. 
'Rast v. Van Deman (1916) 240 U. S. 342, 36 Sup. Ct. 370. 

* St. Louis Poster Advertising Co. v. City of St. Louis (1919) 249 U. S. 269, 
39 Sup. Ct. 274. 

'Block v. Hirsh (1921, U. S.) 41 Sup. Ct. 458. 

'Marcus Brown Holding Co. v. Feldman (1920, S. D. N. Y.) 269 Fed. 306, 317. 



COMMENTS 77 

law, lines are pricked out by the gradual approach and contact of 
decisions on opposing sides." 10 To the New York Court of Appeals, in 
deciding that the Emergency Rent Laws of that State were constitu- 
tional in spite of the fact that, by their provisions, lessors were deprived 
without legal process of the benefit of their contracts and of the pos- 
session of their houses, the police power is "a dynamic agency, vague 
and undefined in its scope, which takes private property, or limits its 
use when great public needs require, uncontrolled by the constitutional 
requirements of due process." 11 Such a sweeping statement seems 
shocking to a lawyer nurtured in an atmosphere of veneration for the 
doctrine of the Dartmouth College Case, 12 and certainly asserts an 
incredibly long step beyond the time, only sixteen years past, when the 
Supreme Court of the United States declared the New York Statute 
limiting work in bakeshops to ten hours a day, invalid because arbi- 
trarily interfering with the freedom of contract. 13 

The real question, then, is seen to be whether the restrictions placed 
by the Kansas Act upon the liberty of persons engaged in the regulated 
businesses and the use of their property, and the impairment of their 
contracts, are reasonably adapted to meet the public need, or whether 
they transcend that need and so are unreasonable and arbitrary. That 
they are merely arbitrary and vexatious interferences with the conduct 
of private business has been vigorously argued before the Kansas 
Courts and in current legal periodicals. 14 But read in the light of the 
Howat Case, and of recent decisions of the Supreme Court of the 
United States, especially Wilson v. New, " upholding the Adamson 
Law, and the emergency rent law cases, 16 it seems highly probable that 
even the bold regulatory provisions of the Kansas Act will all be held to 
be within the proper sphere of the police power of the state, which now 
may be said to be substantially commensurate with the considered legis- 
lative policy of the State. It is true that only the regulation of coal 
mining was before the court in the Howat Case, for of course the 
defendant could not raise questions that did not affect him, 17 but the 



"Noble State Bank v. Haskell (1911) 219 U. S. 104, 112, 31 Sup. Ct 186, 188. 

" People, ex rel. Durham Realty Co., v. La Fetra, supra note I, at p. 443, 130 
N. E. at p. 605. 

" Dartmouth College v. Woodward (1819, U. S.) 4 Wheat. 518. 

"Lochner v. New York (1905) 198 U. S. 45, 25 Sup. Ct 539. Note also 
Ives v. South Buffalo Ry. (1911) 201 N. Y. 271, 94 N. E. 431. 

"See article by J. S. Dean, The Fundamental Unsoundness of the Kansas 
Industrial Court Law (1921) 7 A. B. A. Jour. 333; also paper by George W. 
Wickersham, Recent Extension of the State Police Power (1920) 54 Ames. L. 
Rev. 801. 

" (1917) 243 U. S. 332, 37 Sup. Ct 298. 

"Block v. Hirsh (1921, U. S.) 41 Sup. Ct. 438; Marcus Brown Holding Co. v 
Feldman (1921, U. S.) 41 Sup. Ct. 465. 

"Arizona Employers' Liability Cases (1919) 250 U. S. 400, 429, 39 Sup. Ct. 
553- People, ex rel. Durham Realty Co., v. La Fetra, supra note I. 
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language of the opinion shows unmistakably that the court intended the 
argument upon which its decision was based to extend to the Act as a 
whole. 

It has been vigorously asserted 18 that the Kansas Act presents an 
"entirely different theory of police law" from that heretofore recog- 
nized, in that it empowers the Court of Industrial Relations to enter 
affirmative orders commanding the employer who wishes to shut down 
to continue in operation, requiring him to take certain persons into his 
employ, to pay them certain wages, and the like, whereas heretofore 
the police power has been used only to restrict activities and uses that 
had proved hurtful to the public. It is sufficient to reply that the Kan- 
sas Court can do none of these dreadful things arbitrarily; and that 
affirmative regulations under the police power have not been unusual, 
and have been sustained, as for example, where the Oklahoma banks 
were required to contribute to a state guaranty fund, 19 and where, under 
the New York Emergency Rent Law, owners of apartment houses were 
required to provide elevator service and heating for their unwelcome 
tenants. 20 

The trend of decisions on constitutional questions during the past 
year makes it clear that the friends of the Kansas Act have less to fear 
from the courts than from the legislature. 

W. R. V. 

BONUS LEGISLATION 

The rather startling decision of the New York Court of Appeals in 
the recent case of People v. The Westchester County National Bank, 
Sept. 12, 1921, 65 N. Y. L. Jour. No. 138, 1 has raised a new obstacle 
in the road which bonus legislation has had to travel. An act of the 
New York Legislature 2 provided for the issuing of $45,000,000 of bonds 
by the state, the proceeds of which were to be expended for a bonus 
to persons who had served in the military or naval forces of the 
United States, at any time during the period of the recent war. The 
terms of the Act required that it be submitted to the people, who voiced 
their approval of the same by an overwhelming majority. The defend- 
ant Bank was a successful bidder for bonds of the value of $25,000, 
which it later refused to accept. The court acknowledged that the 
Act would serve a public purpose sufficient to justify taxation. On 
the ground, however, that it violated the constitutional provision 3 that 



" See Dean, op. cit., 7 A. B. A. Jour. 333. 

"Noble State Bank v. Haskell (I911) 219 U. S. 104, 31 Sup. Ct 186. 

"Marcus Brown Holding Co. v. Feldman (1921, U. S.) 41 Sup. Ct. 465. 

'Official Report: 231 N. Y. 465. 

'Laws, 1920, ch. 872. 

' N. Y. Const, art. VII, sec. 1 ; art. VIII, sec. 9- 



